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I have been asked to address two specific concerns found within the CPSM Statement on Withholding and Withdrawing Life-Sustaining Treatment.

The legal issues surrounding the withholding and withdrawing of life-sustaining treatment arise from the rights language of autonomy, dignity and sanctity of life. We live in a human rights culture, and because of that, the Charter as well as all other human rights legislation are held in high esteem and accorded a special status within our nation state. In fact, where the Charter of Rights and Freedoms and human rights legislation conflict with other laws or policies, they override them. So for example, non-discrimination, one of our human rights, is very important to us as a society.

When a benefit is given by government to one particular group, that benefit has to be equally given to others. With very few exceptions, you cannot just arbitrarily say, “this group gets the benefit and this one doesn’t.” We have articulated the fundamental idea that we are an equal society based on autonomy and that government has a responsibility when it engages in legislation that it must do so in a manner that acknowledges autonomy, dignity and sanctity of life.

The two concerns I have been asked to address are the minimum goal of treatment and the authority of the physician to make decisions to withhold or withdraw treatment without the consent of the patient or the patient’s family. These two concerns must be viewed within the broader human rights culture of Canada. And my analysis of these concerns is by no means exhaustive because there has as yet been no test case about these matters as they apply to the Charter of Rights and Freedoms.
Minimum Goal of Life-Sustaining Treatment
Five areas of concern
1. Statement says the minimum goal of treatment is clinically defined. Awareness of self, of environment and of your own existence – the measurement of the minimum goal - is not just a medical decision. That line of demarcation is also value-laden that goes beyond a clinical decision to become a qualitative one. The diagnosis of what a person may or may not perceive may be a clinical one, but who decided that we needed these measurements to determine whether or not treatment is provided? It’s an arbitrary line, and arbitrary decisions are subject to challenge in the Courts. 

2. This minimum goal of life-sustaining treatment must be seen in the context of the best interest of the patient. The Best Interest test that has been applied by the Courts extends beyond the consideration of the narrowness of the medical treatment itself. It incorporates the broader ethical, social, moral and welfare considerations of the individual. The assessment of best interests is not solely in the purview of the medical model.
3. The minimum goal of life-sustaining treatment as defined by the College Statement is, in my opinion, discriminatory on its face and in its effect. Some things don’t look discriminatory, like many of us have stairs going up to our houses, so if everyone has use of their legs, we all have access to the house by the use of the stairs. On its face, it doesn’t look discriminatory, but for people in wheelchairs, they have no access so it is discriminatory in its effect. If you had a government action that said only males with use of their legs could go up the steps, then on its face, it would be discriminatory. The CPSM Statement draws an arbitrary distinction between those people who have an awareness of self, environment, etc. and those who may have never, nor may they ever achieve the standards that would warrant them medical treatment. Furthermore, when they are facing a crisis situation and enter a hospital, they will continue to never reach that minimum goal. They are therefore subject to the application of the statement that would exclude them from receiving treatment. The minimum goal of treatment is therefore, on its face, discriminatory.
4. The minimum goal of treatment is a barrier. The Supreme Court has recognized the Charter argument that when the government provides a benefit to its citizens, it has to do so without erecting barriers that prevent identifiable groups such as the disabled from accessing that benefit. The Supreme Court has also acknowledged that the erecting of barriers has not always been the result of a conscious act to discriminate, but nevertheless becomes its “effect.” 

5. There is an expectation of the Courts that when a body is advocating a discriminatory effect, the burden to provide evidence to justify the discrimination lies with that body. If we look at the CPSM Statement in this context, it would be up to the physician to show the Courts, by way of evidence, that accommodating, in other words, providing life-sustaining treatment, would mean undue hardship for the physician. In my opinion, the evidence that there is a need to withhold or withdraw life-sustaining treatment must be clear and convincing, and from the outset, the burden must be on the physician to provide such evidence.  The evidence can’t just be, “well, it’s more likely than not,” or other balance-of-probabilities arguments. If there is a Charter application arguing that the minimum goal is discriminatory, the physician would have to justify that it would cause undue hardship to provide that treatment.
The Final Authority of the Physician

The College has relied on two Manitoba Court decisions, one from the Court of Appeal commonly known as the Lavalee case and later the Sawatzky case which was an injunction before the Queen’s Bench. The judge of this second case, Madam Justice Beard, made a distinction between these two cases, saying that the case law set by Lavallee had not dealt with Charter issues, or the matter of when to apply a Do Not Resuscitate (DNR) Order, or the issue of whether a doctor or hospital could refuse to treat a patient if that patient hadn’t consented to a non-treatment order. Justice Beard said the 2 cases were not the same because the Sawatzky case dealt with issues not considered in the former. She also noted another difference – in the Lavalee case there was no dispute as to the condition of the patient, but in Sawatzky there was. She states in paragraphs 38-39 that:

“While Courts and judges do not have any expertise in making medical decisions, they do have expertise in resolving factual disputes and in making legal decisions. In the case on non-consensual medical decisions, be they decisions to provide, withdraw or refuse care or treatment, there is a role for the Courts to play in making factual determinations and advising of the legality or illegality of disputed decisions before the patient is dead. …Further, many of the decisions that they make are qualitative and there is much room for individual disagreement on the correctness of the decision. Such findings would surely guide the doctor as s/he makes these decisions.”
In a Canadian Human Rights Commission case in 2004, the Tribunal came to the conclusion that it, “had jurisdiction to deal with discriminatory, and arbitrary, hasty, imprudent or inadequate medical assessments in the application of standards proffered as bona fide occupational requirements.” It stated that to otherwise indicate would be to undermine the entire purpose of human rights legislation, and, I would suggest, undermine the Charter.

In my opinion, this establishes that the Court has jurisdiction to deal with situations where discriminatory, arbitrary, hasty, imprudent or inadequate medical assessments occur – so the physician has to act in a non-discriminatory, non arbitrary way. There is a positive obligation for the doctor to provide clear and convincing evidence that is subject to the Courts, to the Charter, and to the human rights values we espouse in our nation. In the ruling on the Golobchuk case, Justice Schulman at paragraph 25 states, “it is not settled law that in the event of a disagreement between a physician and his patient as to withdrawal of life supports, the physician has the final say.”

In other Charter cases involving discrimination, prior to a barrier being erected, consultation with stakeholders is required. It’s a question of procedural fairness. The authority to make a decision requires a transparent process that mandates consultation and input from all stakeholders prior to the setting of a policy, the issuing of a statement, or a decision being made to withhold or withdraw life-sustaining treatment. According to the Charter, the authority to make a decision that arises out of the CPSM Statement not only requires clear and convincing evidence, procedural fairness, but it must always be accountable to the principles of fundamental justice.
